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Abstract: The aim of this paper is to fill the cognitive gap regarding the role of sanc-
tions in the protection of a creditor’s property rights in the event of an entrepreneur
insolvency. The impact of sanctions on transaction costs, including their identifica-
tion and types, as well as the impact on the protection of creditor rights, has been
poorly recognized in the subject literature to date. This article investigates the theory
of transaction costs and property rights by providing an identification and description
of formal negative sanctions, as well as their impact on counteracting the appropria-
tion of creditors’ rights in bankruptcy proceedings. These studies are part of the dis-
cussion on the role of formalized negative sanctions, in terms of enforcing behaviours
expected by the legislator.
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Introduction

The structure of bankruptcy regulations in a given country should enable the
implementation of desirable goals, i.e. maintaining economic units that have
temporary economic problems and reaching a compromise with creditors by
means of the debtor’s assets as much as possible. While the implementation
of these two goals is seemingly connected it is important for bankruptcy to be
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filed as soon as possible, especially by enterprises that do not foresee an im-
provement in their ability to compete in the market and are liable to bank-
ruptcy. When an entrepreneur delays the submission of an application it has
a negative impact on the value of the property and on creditor satisfaction. It
is therefore important to create preventive mechanisms aimed at counteract-
ing belated bankruptcy applications and the removal of assets by the debtor
(Babiarz-Mikulska, Czapracka, & Morawska, 2012). One of the elements of this
mechanism are sanctions which form the main focus of this article.

The aim of the paper is to fill the cognitive gap on the role of sanctions in
the protection of creditors’ property rights in the event of an entrepreneur’s
insolvency. A study was conducted in Polish courts dealing with bankruptcy
cases in order to determine the types of formal and negative sanctions, as well
as how they are applied to entrepreneurs—debtors in the event of their apply-
ing for bankruptcy and whether there is a relationship between the number of
sanctions and the number of bankruptcy claims.” It is assumed that sanctions
can be perceived as a part of the transaction costs of contract law enforcement
associated with the property rights theory.

In the theoretical background New Institutional Economics and two streams
of interrelated research literature are referred to—property rights and transac-
tion costs theories. The property rights theory is at the interface of law, eco-
nomics and organization theory (Williamson, 1996) and defines the nature
of sanctioned human behaviour (norms of behaviour) (Furubotn & Pejovich,
1972). The transaction costs theory explains the choice of organizational form
appropriate transactions that have certain transactional characteristics with
the appropriate governance mechanisms (Hennart, 1993; Williamson, 1996).

Property rights theory is well suited for explaining institutional change, specifi-
cally in a legal system. This theory provides an evolutionary perspective (Anderson
& Hill, 1975; Libecap, 1989; North, 1990) of the processes through which insti-
tutional choices are made (creation of law), where the vested economic interests
of contracting parties and potential distributional conflicts are taken into ac-
count and help in explaining why inefficient property rights’ regimes can persist.

In turn transaction costs economics has a wide application in the social sci-
ences, including economics, finance, marketing, organization theory, political
science, sociology, strategic management (Carroll, Spiller, & Teece, 1999) and
law. Both theories are often considered together because some of the theoreti-
cal underpinnings of transaction cost theory are deeply rooted in property
rights theory.

Consequently, the motivation of this paper is to make a contribution to
a better understanding of how factors such as sanctions generate a transaction

> The primary results of research and recommendations regarding the role of sanctions in
the protection of creditors’ rights have been presented in the book Understanding capitalism. An
evolutionary and institutional approach (Zabkowicz, Miszewski, Chmielnicki, & Czech, 2018).
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cost and as a consequence lead to a change in property rights. Although many
researchers have examined transaction costs, systematic analytical links be-
tween sanctions in bankruptcy law and transaction costs continue to be rath-
er scarce. By considering the task of decreasing the gap in law and economics
research the main thrust of the article is to show that sanctions in bankruptcy
law contribute to the effectiveness of bankruptcy in the economy by eliminat-
ing insolvent companies at the stage where it is possible to satisfy the creditors
in accordance with bankruptcy law. This law, due to its role in removing in-
solvent entrepreneurs from the economy maintains the interest of researchers.

The research covers factors that affect the recovery rate for creditors in bank-

ruptcy proceedings (Smrcka, Arltova & Schonfeld, 2017; Cepec & Kovac, 2016;

Mucciarelli, 2013). However, there is a lack of research on the role of sanctions

in the protection of creditors’ rights.

The sanctions understood as a part of transaction costs can be divided into
formal and informal and further into positive and negative ones (Chmielnicki
& Pasnik, 2018).

a. Formal negative sanctions characterize the legal system, which in fact mo-
nopolized their use in social relations. The reasons behind this are the ease
of assessment by the parties involved of the negative consequences of breach-
ing the rules of conduct protected in this way, as well as the psychological
value of the simplicity of the retaliation principle, i.e. criminal sanctions.

b. Informal negative sanctions are most often associated with religious, social,
ethical or moral norms, although they have the same effect as formal sanc-
tions. They create a specific penalty element which is actually their only
similarity. The fact that they are created by individual communities is the
reason behind the existence of many catalogues of informal sanctions. The
very process of creating rules of conduct-depending on the group’s degree
of formalization-can be of either a bottom-up character (spontaneous, a sig-
nificant part of the population takes part in their creation), or top-down (set
up, formulated by its leaders). Changes in the level of the formal sanction
affect the level of informal sanctions imposed (Daughety & Reinganum,
2016, p. 359).

c. Positive formal sanctions determine the type and extent of benefits possi-
ble to obtain compliance with specific legal norms while they can directly
define these benefits (e.g. freeing oneself from personal liability for debts
by board members of a limited liability company in the event of filing for
bankruptcy within the statutory period-fourteen days-art. 299 of the Civil
Code, finder’s reward in civil law, a crown witness in criminal law, distinc-
tions in business relations) or indirectly, e.g. faith in civil law, extraordi-
nary mitigation of penalties in criminal law or concession procedures in
administrative law.

d. Positive informal sanctions in their essence constitute a desirable gratifica-
tion for the group as a whole for their members, from the point of view of
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the groups’ interests, behaviour. This fact fundamentally determines the ba-

sic features of sanctions which include the voluntarily determined duration

of a given sanction, its content and dimension as well as the actual prem-
ises and informal procedure for granting a stay of execution, the impact of
which is limited in time.

Pursuant to the Bankruptcy and Reorganization Law,’ hereinafter referred to
as “puin’, the entrepreneur-the debtor is obliged, not later than fourteen days
from the day on which the basis for bankruptcy appeared, to submit an appli-
cation to the court for a declaration of bankruptcy-art. 21 “puin”. If the statu-
tory deadline is exceeded, the subject is liable under: bankruptcy and reorgani-
zation law (art. 373 “puin”), criminal law (art. 586 of the Code of Commercial
Companies, hereinafter referred to as the ksh), civil law (art. 21 par. 3 “puin’,
art. 299 of the Code of Commercial Companies) and tax law (art. 116 of the
Tax Code, hereinafter referred to as “op”)’. It was concluded for the purpose
of this article that the court dismissal of an application for the insolvency of an
entrepreneur due to lack of assets to cover the costs of bankruptcy proceedings
(the “poverty” of the bankrupt estate-art. 13 “puin”), would mean a belated
submission made by the management.

The purpose of the bankruptcy and reorganization law enforced by the leg-
islator is to develop a mechanism for filing bankruptcy at an early stage in the
course of business for insolvent entrepreneurs so that creditors would receive
at least some satisfaction. This is the origin of the time-limit set out by the law:
fourteen days from the date on which the basis for filing for bankruptcy ap-
peared when the entrepreneur became insolvent.® A court dismissal of filing for
bankruptcy due to the lack of assets to cover the costs of bankruptcy is caused
by a belated submission, and creditors will not be satisfied in the bankruptcy
proceedings. Formal, negative and positive sanctions are to counteract such an
occurrence. Only formal, negative sanctions were analyzed in this study. The
authors also analyze the sanctions related indirectly to exceeding the dead-
line for filing for bankruptcy contained in the Penal Code, i.e. art. 300 of the
Criminal Code, hereinafter: Penal Code, 301 PC, 302 PC. They penalize be-
haviour that occurs when the entrepreneur is already in a state of insolvency
and the legislator considers them illegal.

The remainder of this paper is as follows. Section 1 discusses the foundations
and changes in bankruptcy law. Section 2 focuses on key theoretical contri-
butions of transaction costs and the property rights theory from law and eco-
nomics. Section 3 presents the data and empirical findings.

¢ The Bankruptcy and Reorganization Law of 28 February 2003 (Journal of Laws of 2003,
No. 60, item 535, as amended).

7 A precise synopsis of sanctions for failing to file for bankruptcy is available from the au-
thors upon request.

8 From 2016 this period has been extended to 30 days.
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1. Changes in bankruptcy law

During the last few years Poland has taken legislative action to reform the
bankruptcy law three times-in 2003, in the Act of February 28th, 2003, it re-
placed the existing bankruptcy law and the law on arrangement proceedings
of 1934, while the Act of May 15th, 2015 amended the current regulations
from January 1st, 2016. The 2003 Act changed the axiological foundations of
bankruptcy proceedings which led to the primacy of the principle of creditor
protection over the need to protect the debtor and his company. The princi-
ple of the primacy of creditors’ interests results in further interests such as the
interests of the bankrupt (entrepreneur in the rehabilitation process), and the
interests of the employees of the bankrupt become secondary. In deciding to
replace the bankruptcy law of October 24th, 1934 with the new Bankruptcy
and Reorganization Act (Act of 28 February 2003, Journal of Laws No. 60 item
535, as amended), the Polish legislator redefined the objectives of the regula-
tion. As previously mentioned, the Polish legislator, as the preeminent perso-
na in regulation, aspired towards creditor satisfaction. In the justification of
the draft Act of February 28th, 2003 on Bankruptcy and Reorganization Law
(Journal of Laws No. 60, item 535, as amended):

It is in the interest of society to not allow such insolvencies. Any
insolvency of an entrepreneur should lead to bankruptcy proceed-
ings as soon as possible in order to satisfy creditors with the assets
of an insolvent debtor as soon as possible. In analyzing the axiol-
ogy of the new bankruptcy and rehabilitation law the legislator and
commentators have pushed aside other interests, especially the in-
terests of the failed entrepreneur, his employees and, more broad-
ly, the public interest in maintaining jobs and competitive produc-
tion. Art. 2 of the Act of February 28th, 2003, the Bankruptcy and
Reorganization Law provides the definition of this act and indi-
cates the direction of teleological interpretation defining the rules
of conduct of the debtor’s enterprise. Maintaining a debtor’s enter-
prise should only take place if so doing does not interfere with the
interests of the creditors, where reasonable considerations permit.
Such formulated goals of bankruptcy proceedings do not allow for
balancing the interests of the debtor and creditors from the point
of view of shaping economic relationships. The content of art. 2
completely changes the objectives of bankruptcy proceedings in
the field of arrangement procedures in relation to the previous le-
gal status.” When reforming the bankruptcy law, the Polish legis-
lator integrated the bankruptcy and arrangement proceedings and
chose the possibility of smoothly transitioning from one proceed-
ing to the other, depending on the economic and financial condi-

® The Bankruptcy Law Ordinance of the President of the Republic of October 24th, 1934
Bankruptcy Law (unified text, Journal of Laws No. 118 of 1991, item 512, as amended).



98 Economics and Business Review, Vol. 5 (19), No. 1, 2019

tions of the bankrupt individual, while depriving the debtor of the
previously privileged position granted to him in art. 1 of the Law
on arrangement proceedings in relation to the creditor’s position.
Until this time creditors had no right to submit arrangement pro-
posals which was an advantage for the debtor, who fell into debt as
a result of exceptional and independent circumstances

and could still have full autonomy in business management decisions. The law
passed in 2003 was therefore much more restrictive than the one prevailing be-
fore and the opinions of the authors differs from the views of Allerhand (1937)
who, commenting on the facts of bankruptcy, stated that “declaring bankruptcy
in the event of debt cessation may lead to the destruction of a buyer (...) who
is able to obtain the funds needed to pay oft any debts from the income of his
company, but cannot immediately satisfy his creditors because of exception-
al conditions”. The Polish legislator identified payment blockades as the main
regulatory problem of bankruptcy law but when constructing new legal solu-
tions in terms of their elimination did not take into account that, apart from
microeconomic factors, macroeconomic factors also operate in the open market
economy. Internal factors such as: the poor quality of business management,
low effectiveness of financial control and low quality of working capital man-
agement, as well as poorly set cost levels and too widespread scales of opera-
tions can and often do lead to the loss of financial liquidity and the inability
to settle liabilities. However, external factors such as: the level of intensity of
external competition, changes in market demand, changes in prices, services
and materials and changes in fiscal and monetary policy of the state and in-
stability of the institutional and legal environment in which the entrepreneur
operates, can effectively destroy entire industries and sectors.

On June 9th, 2015 the President of Poland signed the Restructuring Law.
This act radically changed the approach to entrepreneurs experiencing finan-
cial problems. It introduced four restructuring proceedings, including one
sanction, as well as changes to the definition of entrepreneur bankruptcy. The
restructuring proceedings include:

1. Arrangement approval procedure.
2. Accelerated and “ordinary” arrangement procedures.
3. Sanitation proceedings.

The purpose of the restructuring proceedings is to avoid the bankruptcy
of the debtor by allowing him to restructure by making an arrangement with
creditors. In the case of rehabilitation proceedings this also means carrying out
rehabilitation activities and securing suitable creditor rights. The new regulation
foresees a return to the solutions of the inter-war period (a separate regulation
for bankruptcy and restructuring proceedings). However, it did not take into
account the basic assumption of regulation of the interwar period-arrange-
ment proceedings were in principle only available to entrepreneurs who fell
into financial difficulties due to extraordinary circumstances.
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The basic purposes of the regulation are:

1. Providing entrepreneurs and their contractors with effective instruments for
restructuring, while maximizing the protection of creditors’ rights.

2. Ensuring institutional autonomy of restructuring proceedings in isolation
from stigmatizing bankruptcy proceedings.

3. Introducing the principle of subsidiarity bankruptcy proceedings as an ul-
tima ratio to the economic failure of the restructuring.

4. Increasing the rights of active creditors.

5. Maximizing the speed and efficiency of restructuring and bankruptcy.

6. The formalization of proceedings and a more widespread use of modern

ICT tools.

7. The increased liability of unreliable debtors and bankrupt individuals.

The new regulation is part of a new approach to business insolvency in
the European Commission Recommendation of March 12th 2014 (European
Commission Recommendation, 2014) published on March 14th, 2014 in the
Official Journal of the European Union L 74 of March 14th, 2014. The aim of
the regulation is to ensure that profitable companies in financial difficulties,
irrespective of their place of establishment within the Union, have access to
national insolvency frameworks, enabling restructuring at an early stage. The
purpose of this is to prevent their insolvency, thus maximizing the total value
for creditors, employees, owners and for the entire economy. The aim of the
regulation is also to enable honest entrepreneurs who were declared bankrupt
by giving them a second chance within the Union.

2. Law & economics-property rights and transaction costs theory

Beginning in the early 1960s Law & Economics has changed the common un-
derstanding of legal rules and institutions and the practice of law. Expanding
the economic analysis into the more traditional areas of the law, such as prop-
erty, contracts, torts, criminal law and procedure and constitutional law, the
scientific theory was provided to predict the effects of legal sanctions on behav-
iour. To economists, sanctions look like prices and presumably, people respond
to these sanctions much as they respond to prices. People respond to higher
prices by consuming less of the more expensive good; presumably people also
respond to more severe legal sanctions by doing less of the sanctioned activity
(Cootler & Ulen, 2016). Moreover, sanctions not only have the instrumental
function of deterring people from undesired behaviour, but they also have the
ability to convey moral norms. As such, they may create a moral motivation
not to engage in the sanctioned behaviour (Mulder, 2018, p. 331).

The economic analysis of the law began with the publication The problem of
social costs by R. H. Coase (1960) and his famous Coase Theorem which notes:
“in the absence of transaction costs, the allocation of resources is independent
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of the distribution of property rights” (1960). This means that the distribution
of property rights can be crucial to the efficient use of resources when trans-
action costs are not zero.

From a legal viewpoint property is a bundle of rights. These rights describe
what people may and may not do with the resources they own: the extent to
which they may possess, use, develop, improve, transform, consume, deplete,
destroy, sell, donate, bequeath, transfer, mortgage, lease, loan, or exclude others
from their property. Property rights can be defined here as the nature of sanc-
tioned human behaviour (norms of behavior) (Furubotn and Pejovich, 1972).
Such sanctioned behaviours allow people the right to use resources within the
‘class of non-prohibited uses’ (Alchian, 1965). Property rights are “[t]he rights
of individuals to the use of resources... supported by the force of etiquette, so-
cial custom, ostracism and formal legally enacted laws supported by the states’
power of violence or punishment” (Alchian, 1965, p. 129).

From the economic perspective an analysis is made of how alternative bun-
dles of rights create incentives to use resources efficiently. An efficient use of
resources maximizes the wealth of a nation. Differences in efficiency must de-
pend on transaction costs, which are the costs of exchange. In this context the
institutions are very important as a medium for reducing transaction costs and
obtaining a greater efficiency in economic performance (North, 1992).

Referring to the differences between transaction costs and property rights
theories, one characteristic is important to this research. Property rights theory
views the sources of imperfections in the market as unclearly defined and/or
insecure property rights (see Table 1). Unclearly defined property rights are the

Table 1. General distinction among property rights and transaction costs theory

Contents Property rights theory Transaction costs theory
Unit of analysis Institution Transaction
Focal dimension Property rights Various types of asset specificity
Externalities Maladaptation
Focal cost concern .
Rent-seeking Holdup problems

Ex ante property rights alloca-
tion and ex post distributional
conflicts

Choice of (ex post) governance

Contractual focus !
mechanism

Theoretical orientation Comparative assessment Comparative assessment

Strategic intent Stakeholder view Shareholder view

Sources of market
frictions

Externalities, unclearly defined
and difficult to enforce property
rights (weak appropriability),
vested interests

Bounded rationality, uncer-
tainty, information asymmetry,
opportunism, and asset speci-
ficity

Source: (Kim & Mahoney, 2005, p. 231).
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rights that have not been assigned to the contractual party with the economic
incentive and ability to maximize utilization of the resource, while insecure
property rights are the rights that can be appropriated by others. Transaction
cost theory adds a few more conceptual transaction characteristics, namely as-
set specificity and opportunism (see Table 1). Both theories note that there are
some incentives or motives that can support unwanted behaviour also within
the legal system.

One of the fundamental questions of property law is what are the remedies
for the violation of property rights? This question concerns how a court should
respond when a private person or the government interferes with someone’s
property rights. To answer this question the differences in efficiency of rem-
edies (sanctions) which must depend on transaction costs are evaluated.

3. Judicial practice of sanctions in Poland

3.1. Data and methodology

As part of the study of judicial practice in the area of application of sanc-
tions the data was obtained from courts in the three largest districts in Poland
(Wroctaw-S1, Warsaw-S2 and Gdansk-S3). The data for S1 and S2 districts
was from 2004-2014 and for the S3 district was from 2005-2014. The method
chosen for the study allowed an analysis of court practice in real conditions,
including the number of applications for bankruptcy being dismissed due to
the “poverty” of the bankruptcy estate and the sanctions applied by courts of
art. 299 of the Commercial Companies Code, 586 of the Code of Commercial
Companies, 300 Criminal Code, hereinafter referred to as the Penal Code, 301
Penal Code, 302 Penal Code and 373 Bankruptcy Law. Acquiring research ma-
terial was particularly difficult because the courts do not keep any statistics on
the sanctions applied in case of dismissal of the application for bankruptcy be-
cause of the “poverty” of the bankruptcy estate.

In the following stage the non-parametric tau Kendall test was used to study
the correlation between the number of rejected applications and the sanctions
from art. 300 of Criminal Code and art. 373 Bankruptcy Law. In the remain-
ing cases the study of dependence was found to be warrantless due to the small
number of observations and incomplete data.

Finally, the number of imposed bans in art. 373 of Bankruptcy Law to the
number of dismissed petitions for declaration of bankruptcy pursuant to art. 13
of Bankruptcy Law was examined. A large percentage of applications filed by
entrepreneurs in Poland for the declaration of bankruptcy is dismissed because
of the “poverty” of the bankruptcy estate which means that they are submitted
by entrepreneurs too late. Figure 1 presents the number of bankruptcy submis-
sions made in bankruptcy courts and the substantive method of handling them.
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Figure 1. Bankruptcy cases in district courts in 2004-2015
Source: Based on statistical data from the Ministry of Justice.

Dismissing applications is a method that is used in one third of the cases in
the bankruptcy court. However, it should be noted that the Ministry of Justice
has only been recording how many out of all dismissed petitions for bankrupt-
cy are rejected due to poverty of bankruptcy estate since 2013. The available
data indicates that the amount of dismissed bankruptcy claims due to the pov-
erty of the bankruptcy estate in Poland, collated with the total declarations of
bankruptcy in the group of entrepreneurs in 2013-2015, was equal to 24.4%;
24.32%; 26,04% (Bankruptcy, restructuring, b.d.). This is a large percentage
which shows the low effectiveness of the bankruptcy system.

3.2. Dismissed applications for bankruptcy and sanctions:
empirical researches

As has been presented entrepreneurs who file for bankruptcy too late should
be more negatively judged as they force the court to dismiss the bankruptcy
submission in accordance with art. 13 Bankruptcy Law. Therefore, it is neces-
sary to consider what determinants could have an impact on the fact that en-
trepreneurs will apply earlier for bankruptcy, and what the creditors would be
able to recover. One of the deterrents (preventive) factors against belated fil-
ing for bankruptcy are the legislator’s sanctions. In order to determine this the
types and intensity of the court use of sanctions in such cases were checked. It
should be emphasized that the data was not always complete which resulted

from the lack of obligation for courts to register such information (see Table 2).
Based on the data presented in Table 2 it should be noted that:

1. The court was able to state the number of dismissed applications for bank-
ruptcy under art. 13 of Bankruptcy Law only for the region of Gdansk. In
the remaining instances the courts only had information on the total num-
ber of dismissed applications for bankruptcy, regardless of the cause.
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2. Sanctions are most often applied: from art. 300 of Criminal Code and art. 373
of Bankruptcy Law. The data for sanctions under art. 299 of the Code of
Commercial Companies is incomplete.

In the following stage the non-parametric tau Kendall test was used to study
the correlation between the number of rejected applications and the sanc-
tions from art. 300 of Criminal Code and art. 373 of Bankruptcy Law. In the
remaining cases the study of dependence was found to be warrantless due to
the insignificant number of observations and incomplete data. The total num-
ber of dismissed applications for bankruptcy was taken into account in the case
of Wroclaw and Warsaw whereas the number of dismissed petitions for bank-
ruptcy in Gdansk was based on art. 13 of Bankruptcy Law. The analysis was
carried out with two variants, i.e. without a time shift and with a time shift of
one year of sanctions in relation to remote applications. This approach results
from the fact that proceedings involving the imposition of sanctions take a lot
of time and it is unlikely for a sentence to be passed in the same year as the dis-
missal of a bankruptcy application. The significance level has been constituted
as a = 0.05. The results are presented in Table 3.

Table 3. The results of a correlation analysis between dismissed applications and
selected sanctions (without a time shift and with a time shift)

The number of The number of

The number of bans | , . cases completed
. indictments under . . .
Contents issued from art. 373 .. with a conviction
art. 300 of Criminal
of Bankruptcy Law Code under art. 300 of

Criminal Code

Region - Wroclaw - S1
tau Kendall = 0.257 | tau Kendall = -0.094 | tau Kendall = -0.396

The number of dis- (0.944) (-0.023) (-0.138)

missed applications for | p-value = 0.271 p-value = 0.686 p-value = 0.089

bankruptcy (0,000) (0.925) (0.578)
N=11(10) N=11(10) N=11(10)

Region - the capital city of Warsaw - S2
tau Kendall = -0.037 | tau Kendall = -0.426 | tau Kendall = -0.452

The number of dis- (0.854) (-0.135) (~0.047)

missed applications for | p-value = 0.875 p-value = 0.068 p-value = 0.053

bankruptcy (0,000) (0.587) (0.849)
N=11(10) N=11(10) N=11(10)

Region - Gdansk - S3

The number of dis- tau Kendall = 0.000 | tau Kendall =0.184 | tau Kendall = -0.159

missed applications for (0.571) (0.6) (0.114)

declaration of bank- p-value = 1.000 p-value = 0.459 p-value = 0.522

ruptcy pursuant to art. (0.032) (0.024) (0.668)

13 of Bankruptcy Law N=10(9) N=10(9) N=10(9)

Note: The results with a time shift are given in brackets.
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According to these results (Table 3) it can be concluded that there is a sta-
tistically significant relationship between the number of dismissed applica-
tions for bankruptcy and the number of bans in the next year from art. 373
of Bankruptcy Law in each region. Apart from one exception no relationship
was found between the number of dismissed applications and sanctions un-
der art. 300 of the Penal Code (the exception is the area of Gdansk and the re-
lationship between the number of dismissed applications and the number of
indictments submitted in the following year from art. 300 of the Penal Code).

Finally, a study was made of the number of imposed bans in art. 373 of
Bankruptcy Law to the number of dismissed petitions for declaration of bank-
ruptcy pursuant to art. 13 of Bankruptcy Law. The analysis was conducted only
for the Gdansk region, as this area was the only one with available data (see
Figure 2).
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Figure 2. Relationship between the number of bans issued under art. 373

of Bankruptcy Law and the total number of dismissed applications filed

in the previous year for declaration of bankruptcy pursuant to art. 13 of
Bankruptcy Law (area-Gdansk-S3)

Figure 2 shows that these shares are diversified in individual periods with
only one exceptionally being equal to more than 50%. This means that a rela-
tively small proportion of insolvent debtors who have filed for bankruptcy too
late are punished with a ban on doing business. Many of them do not suffer
the consequences.

3.3. Findings

The results of the empirical research show that Polish entrepreneurs postpone
applying for bankruptcy hoping to overcome financial difficulties. In the case
of limited liability companies, which separate ownership from management
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functions obliging board members to submit a declaration of bankruptcy may
contradict the objectives set by the owners, i.e. maintaining the enterprise and
jobs thereof. They do not submit such applications thus risking their personal
responsibility (often unknowingly). Sometimes it is also the case that entrepre-
neurs are not even aware of the obligation to submit an application for bank-
ruptcy in such a short time, or about its meaning.

The aim of the study conducted in this section was to analyze the function-
ing sanctions. Data analysis concludes that:

1. The court was only able to state the number of dismissed petitions for dec-
laration of bankruptcy pursuant to art. 13 of Bankruptcy Law. in District
S3. In the other districts courts only had information on the total number
of dismissed applications for bankruptcy irrespective of the reason.

2. Sanctions are most often applied: from art. 300 of Criminal Code and art. 373
of Bankruptcy Law. The data regarding art. 299 of the Code of Commercial
Companies is incomplete.

3. There is a correlation between the number of dismissed applications for
bankruptcy and the number of bans in the year succeeding (art. 373 of
Bankruptcy Law).

4. Courts applied sanctions under art. 373 of Bankruptcy Law only to the insol-
vent entrepreneurs that had a record of the bankruptcy estate. (Depending on
the year, the share of the number of bans issued under art. 373 of Bankruptcy
Law in the total number of dismissed applications filed in the previous
year for bankruptcy under art. 13 of Bankruptcy Law in the area of Gdansk
ranged from 13.89% to 54.17%). Based on the data it can also be presumed
that other sanctions are applied relatively rarely.

The results of the research initially indicate the following practice undertak-
en by both creditors and debtors. In the event of the dismissal of a bankrupt-
cy application due to the poverty of the bankruptcy estate creditors demand
a ruling in the bankruptcy court against the persons prohibiting the running
of a business. These people delay the filing of an application for bankruptcy
discouraged by the possibility of satistying the creditors. It should be added
that the prohibition decision depends on their activity as the court does not
act ex officio in this respect. However, in the event of threatening insolvency
or bankruptcy, debtors thwart and deplete the satisfaction of their creditor by
removing, hiding, disposing of, donating, destroying and physically or other-
wise encumbering property by a mortgage or damaging it. It should also be
noted that sanctions are applied by the courts relatively rarely, which negatively
affects the implementation of the preventive function. As a result, many insol-
vent entrepreneurs prefer to take the risk of not filing for bankruptcy within
the statutory period while others may do this unknowingly (as a result of ig-
norance of the law).
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Conclusions

An efficiently functioning bankruptcy regulation system should ensure maxi-
mum reduction of the duration of bankruptcy proceedings and the quickest
possible recovery by the creditors of their claims from the assets of the insol-
vent entrepreneur. Failure to meet this condition has a negative impact on
the functioning of the economic system without eliminating from the market
economy entities disrupting its proper functioning and delaying the satisfaction
of creditors by insolvent debtors. Bankruptcy law which operates at the junc-
tion of economics, social policy and criminal law, should be an expression of
the values adhered to by society. Sanctions adapted to the chosen bankruptcy
model should be possible to enforce.

The differences in bankruptcy regulations are far-reaching across the
European Union (EU), even though the principle of universality is contained
within the Regulation of the European Parliament and of the Council (EU) No.
2015/848 of May 20th 2015 on bankruptcy proceedings (Journal of Laws UE
L 141 of 05/06/2015) along with the decision to initiate proceedings for bank-
ruptcy in any other Member State without the need to comply with any for-
malities, or the effects that result from the law of the State where proceedings
are started. These differences result from different legal traditions and different
approaches to business failure.

In Common Law the failure to run a business successfully and the related
loss of financial liquidity is treated as an inherent risk of all activities. Legal
systems regulate bankruptcy not only in terms of creditor interest but also in
terms of the interests of insolvent entrepreneur. The interest of an insolvent
entrepreneur comes down to a quick and lawful cessation of economic activity,
which has ceased to be profitable. It allows the possibility to close the activity
and start a new business. The interest of an insolvent entrepreneur is also the
restructuring of the company and the possibility of continuing in business. In
turn the interest of creditors is to recover as many claims as possible from the
insolvent entrepreneur. That is why the creditors are more interested in the
quick liquidation of an insolvent entrepreneur. Due to the lack of economic
competence of judges dealing with bankruptcy and restructuring advisors the
creditor may be reluctant to request a restructuring through the courts.

Under the influence of Anglo-Saxon solutions, especially Chapter 11
of US bankruptcy law and systematic studies of the effectiveness of bank-
ruptcy institutions in the EU Member States, the European Commission in
the Communication from the Commission to the Council, the European
Parliament, the European Economic and Social Committee and the Committee
of the Regions COM (2007) 584 final-recommend that the focus should not be
on bankruptcy law but on the liquidation of endangered enterprises and primar-
ily-on restructuring. Similarly, the European Commission Recommendation
(2014) stressed that viable enterprises with financial difficulties, irrespective
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of their place of establishment within the Union, should have access to na-
tional insolvency frameworks, enabling restructuring at an early stage. This
was to prevent their insolvency, ensuring the maximization of the total value
of creditors, employees, owners and the economy as a whole. The aim of the
recommendation was also to allow honest entrepreneurs who were declared
bankrupt to get a second chance within the Union. Balancing the conflicting
interests of creditors and their debtors by reforming the bankruptcy law is,
therefore, a valid issue.

Currently, however, there are still major differences in the axiology of bank-
ruptcy law in Europe. Legal systems operating in the EU have so far been
aimed at liquidating the bankruptcy estate and safeguarding creditors as well
as at maintaining the bankrupt enterprise and jobs. Traditionally the purpose
of bankruptcy proceedings was to obtain maximum proceeds from the liqui-
dation of the debtor’s assets and to divide them proportionally among credi-
tors. The bankruptcy law from 2003 was primarily intended to protect the in-
terests of other entrepreneur-creditors, who, by creating the possibility of de-
ferred payment, had the right to expect that they would be able to recover at
least a part of their receivables if they were unable to pay their debts. The initial
role of insolvency was to help the lenders in collecting money from the debtor
where the usual mechanisms securing this had failed, and its function was to
enforce, punish and deter (Prusak, 2011). Insolvency was perceived as a pa-
thology, an instrument to eliminate inefficient entrepreneurs from the market,
a synonym for bankruptcy.

During the study in Poland the bankruptcy and reorganization law was in
force under the pro-creditor’s model. In business practice entrepreneurs filed
applications for bankruptcy too late when the debtor’s assets were not even
sufficient to cover the costs of the proceedings. This is evidenced by the large
number of dismissed applications for bankruptcy.

The results of the study indicate that the bankruptcy law provides a num-
ber of sanctions for applying for bankruptcy after the deadline. These consti-
tute an important component of transaction costs in pursuing contract rights
in the event of an entrepreneur’s insolvency-the debtor. In practice, however,
sanctions do not counteract the seizure by creditors of an insolvent entrepre-
neur’s assets—the debtor-and they are not enforced. This means that creditors
do not recover their receivables because the bankruptcy court is forced to dis-
miss the bankruptcy petition. The sanction system is ineffective. Its effective-
ness is solely dependent on adherence to bankruptcy law by the participants
in the economy. A significant problem in establishing law in Poland is short-
term vision and a lack of a targeted, preempted perspective of the legal pro-
tection model that is well-defined and cohesive for the interest groups of the
purpose of the regulation. The lack of effectiveness of the proposed solutions
causes frequent amendment to bankruptcy law with no concern for the pos-
sibility of its implementation in the court practice.
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There is a lack of research on the effectiveness of sanctions intended to en-
sure the implementation of regulatory objectives set by the legislator. The law-
making process should be based on an objective assessment of the effects of
any regulation. There are still no independent control centers for think-bank
bankruptcy institutions in the area examined that could monitor the process of
implementing the right to court practice or research into its effectiveness and
efficiency. The bankruptcy system does not contribute to the development of
entrepreneurship as it should, and economic and financial environments main-
tain that the legal framework created by bankruptcy law has many weaknesses.
In reality dysfunctional regulations and the length of proceedings do not ef-
fectively contribute to the return of value to creditors from the perspective of
costs and time. The lack of a broader view of this issue is caused by national
legislators leading to the repetition of errors before reforms in other countries
(e.g. atoo restrictive approach to bankruptcy, excessive criminalization, exces-
sive formalism, a lack of predictability of proceedings).

According to the World Bank there is no single, generally applicable reform
matrix. Only a regulation that can be fully implemented in economic and ju-
dicial practice can be an effective measure to improve the efficiency of bank-
ruptcy proceedings. The proceedings aimed at debt restructuring bring good
results only in countries that have adequate infrastructure—experienced judg-
es and lawyers, as well as a fully developed market, in which the assets of the
reorganized enterprise can be quickly liquidated. From an economic point of
view the World Bank found that the highest recovery rate in countries that are
well-off is guaranteed by a moderate simplification of liquidation processes and
in countries that are poor-effective debt recovery. Therefore, judicial practice
is the key to assessing the effectiveness of the model adopted for bankruptcy
proceedings (World Bank, 2015). The research carried out for the purposes of
this article will fulfill these recommendations.
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